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[bookmark: _Toc423441182][bookmark: OLE_LINK5][bookmark: OLE_LINK8]Approval of May Meeting Minutes
Post meeting, answers to questions from NL and SG has been added by Jacques to the CA268 Narrative open item. No other comments received.
Minutes are approved.
[bookmark: _Toc423441183]CA278	Sample for usage of PRFC / NWFC in INT and redemption
NMPG feedback on the following proposal make at the La Hulpe Meeting in April i.e. “Make the US MP for PRFC / NWFC as in the attached document the global CA MP”.


· Agree: ZA, US, ES, SE, FR, JP
· Do not agree: -
· No events like this / No opinion: NO 
· No Feedback yet: XS, UK, DE, BE, CH, MDPUG, 
Actions:
1. Elena/RU: To review the US market practice and revert at the next call on whether it is sufficient for Russian needs.
2. Ito/Hotta-san (JP):  to compare their own MP with US ones and revert at the next call.
[bookmark: _Toc423441184]CA279	Claims and Transformations in the T2S context
The SMPG change request submitted on Market Claims and the business scenario are discussed. This is the feedback provided:
The German market questions the CR and the process to produce it and argue that the solution should have been more discussed in the group and eventually with the SnR WG.
The Swiss market is rather more in favor of combining an MT548 with an MT566 as a solution. 
Nevertheless, the SMPG has also received very strong positive feedback on the Business scenario and proposed solution from the European CA-JWG. The solution is effectively based on the fully automated UK (Crest) existing solution that works very well today and that was discussed with the group at the last La Hulpe Meeting in April.
In Japan and in RU, sub-custodians currently do not provide any assistance with market claims, the process is purely bilateral between the trade counterparties.
Actions
All Markets which are not part of the CA MWG are encouraged to provide feedback or alternative potential solution in writing, before the MWG meeting (or preferably for next Call on July 23) to allow for as much input as possible to the MWG discussions.
[bookmark: _Toc423441185]CA284 MP for amounts larger than 15d
A decision for a new market practice was made some time ago, but an issue was identified with the posting amount (PSTA) which is of course a mandatory field in a CASHMOVE sequence in the MT566 and for which the proposed market practice does not work.
Action: The GMP1 SG is requested to propose another solution for the SMPG to review.
[bookmark: _Toc423441186]CA285	FDIV / PDIV usage
The item was postponed to the next call since Jean-Pierre could not attend the call. The item is also on the GMP1 SG July 24 conference call agenda.
The input provided by Jean-Pierre for the meeting is attached below:


Actions: 
1. GMP1 SG to propose a new MP on PDIV to the WG.
[bookmark: _Toc423441187]CA293	Add Interest Period Inclusive or exclusive indicator ?
Ben has sent Jacques input for the NL market. Remaining NMPGs are reminded to provide their input.
After some discussion of the pending action 2 (harmonization of the various national market practices), it was decided to put this action on hold. Since markets cannot agree on whether the end date in INPE is inclusive or exclusive, any possible harmonisation is likely to require a standards change (like transform the period into a first date and last date) forcing harmonization.
Action: 
1. DK, CA, GR, KR, ES, US NMPGs are reminded to provide their input to the INPE tab in GMP2
2.  Jacques to remove pending action 2 for now
[bookmark: _Toc423441188]CA298	Capital Gain - cash distribution components
The item has not yet been discussed by the GMP1 SG, but is on its July 24 conference call agenda.
Action: GMP1 SG to find back the last email sent by Sonda on this topic and draft a new 9.22 section text in line with the US market practice.
[bookmark: _Toc423441189]CA305	MT567 for Late and Accepted Instructions
NMPG feedback on the proposed MP: “in the MT567 section, only one status sequence may be included in an MT567, though more than one reason may be included if needed and applicable”:
· Agree: UK, BE, CH, ES, SE, FR, JP
· Do not agree: - 
· Abstain: MDPUG (not concerned)
· No Feedback yet: ZA, XS, RU, NO, DE, US
· JP: Unsure, will revert at next call
Actions: Remaining NMPGs to provide feedback at next call
[bookmark: _Toc423441190]CA306	Which Event for Redemptions on ELN without any payments
NMPG feedback on whether they prefer to use REDM or WRTH with Option LAPS: 
· REDM: ES, FR
· WRTH: RU, JP
· No Feedback yet: ZA, XS, NO, UK, BE, CH, MDPUG, US
· Cannot agree (yet?): SE, DE
· Actions: 
1. Remaining NMPGs to provide feedback at next call
2. Christine to provide ELN examples to Laura
[bookmark: _Toc423441191]CA309	Distributions of interest on net equity in BR (Q from MDPUG)
Question from MDPUG: Which event code to use for the BR event described in the attached document (DVCA, CAPD, INTR…?): 


After some discussion, since equity should not be used with INTR, the SMPG recommendation is to use the DVCA code if the distribution is, from an investor tax perspective, treated as a “normal” dividend and If the investor receives the distribution free of tax, or with a reduced tax rate, the CAPD code should be used.
Action: NMPGs are requested to provide feedback on the above proposal by the next conference call.
[bookmark: _Toc423441192]CA310	Questions on REPE and Oversubscription (Q from ZA)
Question received from Nita David (ZA):
Q1. Must an updated REPE message always contain the previous options (with a past pay date) or can the options be stripped out if pay date for those previous options have been processed?
WG Answer: If the MT564 REPE is not a CAPA message, all the options should be kept in all cases. If the message is a CAPA message, only the details of the advised payment are needed. However, the MT564 is not an ideal message for this purpose since the CAPA is embedded in the 564 (unlike ISO 20222 where we have a separate CAPA message seev.035), and some difficulties may occur regardless.
Q2. How do other markets process the OVER option?
WG Answer: The method of processing over-election differs between markets; hence there is no global market practice on how to format the information.
Q3. What option should be utilised when LAPS rights are auctioned and shareholders receive cash proceeds? Can a CASH option be utilised on a call on rights (EXRI) event in this scenario or would the correct process be to load another event type with a cash option. If another event is to be loaded then what is the most appropriate event type to be utilised?
WG Answer: Do not use LAPS, since the rights are not lapsing. CASH can be included in an EXRI event, as part of local market practice (see the Swedish country column for EXRI in EIG+) when the issuer compensate the non-exercised or sold rights.
[bookmark: _Toc423441193]AOB
1. Delphine raised via email a few days ago a question on the cancelation of a CAPA message and should be looked at the next call. The question was: 
In case of CAPA cancellation because the eligible position has gone to zero, should the MT564 contain: 
· message function CANC 
· ELIG//0 
· ENTL//0
OR should it be the copy of the previous MT564 REPE (with ELIG and ENTL <> 0) and message function CANC? 

Action: Jacques to add an Open Item and put at the agenda of next call July 23.
2. Veronique mentions a rumor raised at the BE NMPG saying that the Spanish market (Iberclear) would change the way they announce events with tradable rights. They will move to a two-event process, but have said that they intend to always use RHDI-EXRI, no matter what the nature of the second event is (DVOP, BONU, or others) which is non-compliant with the Standards and SMPG MP.
Has anyone else heard the same story ?
Action: Diego Garcia will liaise with Iberclear and will revert to the group.

------------------------ End of the Meeting Minutes ---------------
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Tag
Qualifier

92C - Rate

PRFC - Previous Factor
NWFC - Next Factor

Tag Presence

optional

Message Usage

Recommended ISITC Market Practice
+  PRFC identifies the factor that was applied to the previous redemption/payment date.

+ NWFC identifies the factor being applied to the next (current) redemption date.

Recommend the following usage for factor reporting using the MT564 messages:
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Corporate Actions Market Practice Guidelines Final November 2013

CURRENT FACTOR:  .00162643 Factor published on May 4™ & used to calculate the May15™
payment

NEXT FACTOR: 00153293 Factor published on May 4% & will be used to calculate the
June 15% payment and may not be known at the time of the
‘announcement

POSITION LEVEL: .00009285 Is the difference between the previous factor (.00171928)

and the current factor (.00162643) which will be used to
determine the current payment for May 15%.

00009285 is multiplied by the face value of the security to determine the May 15% payment. The
client needs to know the previous factor (was used for April 15) and current factor (which s being
used for May 15%) to determine the rate used to calculate the May 15% payment. The current and
next factor will be used in cash projection and for cash modeling purposes to determine the next
payment on June 15%.

POOL LEVEL: The client will use the previous factor to determine what percentage of the loan has
been paid off. If the security was 10 million when issued in the market and the client only purchased
1 million, the previous factor allows the client to calculate and determine what portion of the original
pool has been paid. This allows the client to complete accruals and market analysis.

Note: In SR2006 Current Factor (CUFC) was removed from the message. The agreed upon method to
report this is as noted below.

Based on the above illustration, the mapping of factor information is a follows:
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3.2.2.3.1 Example for illustrative purposes:

SECURITY NUMBER: ~ 31341HCN3

SECURITY TYPE: FREDDIE MAC

PREVIOUS FACTOR:  .00171928 Factor used to calculate the April 15" payment & May 15™
payment
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Based on the above illustration, the mapping of factor information is a follows:

+  92C:PRFC//0.00171928 (value of factor from previous payment)
*  92C::NWFC//0.00162643 (value of factor for current payment)

The standard does not support a value to represent current factor. Therefore, the market practice
recommendation for the 564 Notification is to map the current factor value to the NWFC qualifier.
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CA285_PDIV FDIV FR examples.docx
CA 285 – FDIV/PDIV Usage

Dear all,

Please find attached two examples related to the so called ‘additional credit’ in France.

As you will see in both cases, an additional amount is paid in September on the same event as the one announced in March. Only clients that have been taxed at 70pct are eligible to this additional credit.

Ex-date, record-date and pay-date are similar. This is the reason why we have to consider in September that it is an adjustment on the same  event. 

Regarding withholding Tax, the French sub-custodians have to cancel and replace the original payment and provide the appropriate information to French Tax Authorities accordingly.

I hope it clarifies.

Please feel free to come back to me for any additional information you may require. 

Unfortunately, I won’t be able to attend the conference call on Tuesday.

Kind regards

JPK



Dividend BNP PARIBAS - FR0000131104

Gross amount : 1.50 EUR
Payment at 70pct : 1.05 EUR
Definitive price : 1.056888 EUR

Official announcements in the Market 
=> key dates are exactly the same between March and September

Announcement date : 12th March 2014			Announcement date : 2nd Sep 2014
Ex-date : 20/05/2014					Ex-date : 20/05/2014	
Record date : 22/05/2014				Record date : 22/05/2014
Payment date : 23/05/2014				Payment date : 23/05/2014

[image: cid:1__=4EBBF4BEDFD56DAA8f9e8a93d@bnpparibas.com]

[image: cid:2__=4EBBF4BEDFD56DAA8f9e8a93d@bnpparibas.com]

Dividend L’OREAL - FR0000120321

Gross amount : 2.5 EUR
Payment at 70pct : 1.75 EUR
Definitive price : 1.79508 EUR

Official announcements in the Market 
=> key dates are exactly the same between March and September

Announcement date : 20th March 2014			Announcement date : 1st Sep 2014
Ex-date : 29/04/2014					Ex-date : 29/04/2014	
Record date : 02/05/2014				Record date : 02/05/2014
Payment date : 05/05/2014				Payment date : 05/05/2014

[image: cid:3__=4EBBF4BEDFD56DAA8f9e8a93d@bnpparibas.com]
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Brazilian interest payments on net equity (Juros sobre o capital próprio): an 
international perspective


1. Interest on Equity and Dividends: the Brazilian perspective


Brazilian companies have two main instruments for remunerating shareholders for the 
capital invested in companies: dividends and interest on net equity (“Juros sobre o 
capital própio”, referred to as “IoNE” in this article). Both instruments can be used at
the same time, but their tax treatment will depend on the particular characteristics of 
each case.


While dividends feature in most jurisdictions, IoNE is unique to the Brazilian system. 
The following paragraphs focus on describing -and characterizing IoNE- under 
Brazilian domestic legislation from the perspective of tax and corporate law.


1.1 Introductory comments


IoNE first appeared in the Brazilian legal system in Federal Law no. 9,249, of 
December 26, 1995, which contains the following provision:


“Article 9. A legal entity can deduct, for the purpose of calculating its 
actual profit, the interest paid to the owner, members or shareholders, by 
way of return on net equity, calculated on the net equity accounts and to the 
extent of the variation in the long-term interest rate (“Taxa de Juros de 
Longo Prazo”) calculated pro rata per day.”


Law 9,249/95 however, places two restrictions that must be observed 
simultaneously to set the upper deductibility limit:


(i) IoNE must be calculated by reference to the net equity accounts. 
Therefore, if the enterprise does not have a significant amount of equity 
or has a negative equity figure, earnings cannot be distributed in the form 
of IoNE.


The rate applied to the net equity accounts must be the long-term interest 
rate, published annually by Banco Central de Brasil, Brazil’s central 
bank.


(ii) The upper limit on IoNE is determined as the higher of: (i) 50% of net 
income for the year, before deduction of the IoNE and deduction of the 
provision for corporate income tax, but after the deduction of the social 
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contribution on net income1, and (ii) 50% of retained earnings plus profit 
reserves. 


Brazilian tax law, for domestic fiscal policy reasons (basically to encourage the 
capitalization of Brazilian companies), allows IoNE to be treated, subject to the 
limits mentioned above, as a tax deductible expense.


Besides treating these payments as a tax deductible expense, Brazilian tax law 
also requires them to be taxed at source at 15%, even where the recipient is 
nonresident (as opposed to the absence of withholding tax on dividends paid to 
nonresidents, under Brazilian domestic law).


1.2 IoNE for the purposes of Brazilian Corporate Law


IoNE is treated in Brazil as a share in profits under its corporate, stock market, 
accounting and exchange control legislation. IoNE is a share in corporate earnings 
that can only be received by owning the company's shares. Despite its name, it 
bears no relation at all to a return on loaned sums, the legal and economic basis 
for interest. 


The corporate document that creates a right to receive IoNE is the minutes of the 
shareholders’ meeting or board meeting that decides to distribute the company’s 
income among the shareholders, in the form of either dividends or IoNE.


In this context, for instance, the Brazilian Securities Exchange Commission 
adopted a decision determining that the companies under its authority (e.g. listed 
companies) should give the same treatment to IoNE and dividends. Otherwise, the 
financial statements would be distorted, as companies with similar profitability 
would have completely different profits.


The Commission also determined that the same restrictions on dividends should 
also apply to IoNE payments. In one case, for instance, a Brazilian company 
earned profits in a given year and paid out IoNE to its shareholders before 
offsetting past losses. It is important to stress that the law allows IoNE to be paid 
if the payment is within (i) 50% of net income for the year – a condition met by 
the company or (ii) 50% of retained earnings plus profit reserves.


Nevertheless, the Commission found that as dividends could not be paid in this 
case, neither could IoNE, and that its directors should be fined for violating that 
rule2.


                                                          


1 Because IoNE can affect the base for that contribution, the taxpayer could come up against a circular 
calculation. Nevertheless, this calculation method is expressly determined in the legislation.
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1.3 Characterization of IoNE under Brazilian Tax Law


It is easy to see that IoNE, at least on the surface, has a dual nature. From a 
corporate perspective, the vast majority of instruments (and even accounting 
rules) consider that IoNE is simply a form of distribution of profits to the 
shareholders. Nevertheless, it is calculated by applying an interest rate (TJLP) to a 
predetermined amount (net worth at the beginning of the relevant period) and is 
capped at 50% of the net income for the year or 50% of the retained earnings plus 
profit reserves.


From a tax perspective, its treatment is largely determined in Law 9,249/95, 
which states that for income tax purposes, IoNE should be regarded as a 
deductible expense. 


The Brazilian tax authorities also passed Regulatory Instructions that require 
IoNE to be treated as a financial expense in order to constitute a deductible 
expense3. Consistently, the tax authorities also stated that IoNE should be 
recorded and taxed as financial revenue for the recipient.


Thus, the current understanding of the characterization of IoNE is: 


1. For social security contribution (PIS and COFINS) purposes:


IoNE is deemed to be a financial revenue and not a dividend. In general terms, 
this contribution is levied on companies’ revenues, but there is a specific 
exemption for revenues derived from the net worth pick-up method (which 
usually makes dividends exempt from taxes).


Nevertheless, it could be considered that IoNE payments should be treated as 
equity pick-up revenues, particularly because accounting rules stipulate that 
IoNE must be subtracted directly from the company’s income, and would thus 
qualify for the exemption described above.


The Brazilian Superior Court of Justice ruled, however, that IoNE did not 
qualify for the exemption, as it deemed that IoNE was an outright financial 
expenditure/revenue4. The main argument used by the court is that, as IoNE is 
calculated by applying a fixed rate to a fixed amount, it does not share the 


                                                                                                                                                                         


2 Brazilian Securities Exchange Commission decision no. RJ2006/0594


3 Particularly, Paragraph 3 of Article 29 and paragraph one of Article 30, both of Regulatory Instruction 
11/96, clearly state that IoNE must be recognized in the company’s accounts as if it were a financial 
expense.


4 One example of such a decision is Special Appeal no. 952.566, where the Superior Court of Justice 
decided that IoNE should not be treated as income derived from the equity pick-up method but as 
financial revenue.
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nature of profits, whose defining characteristic is that they are contingent upon 
the company’s result.


2. For international taxation and tax treaty purposes:


On more than one occasion5, the tax authorities have decided that the benefits 
available for the interest from loans should also apply to IoNE. These 
decisions related to cases where no specific mention of IoNE could be found 
in the protocol to determine how they should be characterized.


As that view was given in ruling requests, which do not provide the details of 
the actual cases, we can only speculate as to the grounds for these decisions. 
In all likelihood, this reasoning stemmed from the tax authorities considering 
that all income treated as interest in Brazil should be considered as interest for 
the purposes of the tax treaty.


Therefore, based on previous decisions, it could be said that, for the tax 
authorities, IoNE will be regarded not as a dividend, but as a financial 
expense/revenue.


The view taken regarding the characterization of IoNE under treaties has not been 
definitely reviewed by the Brazilian Courts. From the wording of most Brazilian 
treaties, it is unclear whether IoNE should, in fact, be characterized as interest.


In the scenario described above, bearing in mind in particular that for corporate and 
accounting purposes IoNE is akin to a dividend, depending on the tax treatment that the 
country of residence of the investor gives to income of that type, the payment of IoNE
can be a very attractive option, especially if the country of residence of the investor 
characterizes IoNE as a dividend/share in profits and a participation exemption regime 
applies to income of that type.


2. International Perspective – The Spanish Case


IoNE has been widely used by international investors and several tax authorities have 
already had the opportunity to deal with them.


                                                          


5 This issue was brought before the tax authorities in Divergence Solution no. 16/01, where the tax 
authorities decided that IoNE should be regarded as interest for the purposes of applying the Brazil-Japan 
tax treaty. This decision is particularly relevant because that tax treaty does not contain any specific 
reference to IoNE, much like the Brazil-Spain tax treaty.
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Although Brazilian tax law (and more recently, Brazilian tax treaties, with Mexico, 
South Africa and Israel) draw a distinction between IoNE and dividends, several 
jurisdictions consider, based on their domestic provisions, that IoNE is akin to income 
deriving from equity and thus apply the associated rules, which, depending on the facts 
of the case and the jurisdictions involved, might be participation exemption rules.


For instance, the Tax Court of Nuremberg (Germany) analyzed the instruments in its 
decision of December 14, 2010. In this case, the Nuremberg Tax Court concluded from 
the features of IoNE and according to German tax law that they qualify as dividends, 
since at the end of the day they derive from the investment by the shareholder in the 
equity of the Brazilian company. 


This also used to be the opinion of the Spanish tax authorities, which over recent years 
have audited many Spanish companies that have used IoNE in their Brazilian 
investments, until it recently changed its point of view on this matter in 2010.


The issue that arose in Spain is whether their treatment under treaty rules would 
override the respective characterization under domestic law. While there is consensus 
that the characterization provided by international rules should prevail for treaty 
purposes, the point at issue is whether the characterization provided for treaty purposes 
would also automatically apply for domestic law purposes.


As an example, if an item of income is considered as a dividend under treaty rules, 
would this automatically cause this amount to be deemed as a dividend for the purposes 
of domestic legislation? Conversely, if an item of income is deemed as interest under 
treaty rules, would this also mean that it is interest for the purposes of domestic 
legislation?


Spanish corporate income tax legislation contains a participation exemption regime, 
aimed at avoiding international double taxation on dividends and income derived from 
investments in nonresident companies. 


Under that regime, dividends or shares in the profits of non Spanish resident companies 
are exempt subject to the following requirements: 


(a) The direct or indirect ownership interest in the capital or equity of the nonresident 
company must be at least 5%. 


(b) The investee must have been taxed in respect of a foreign tax that is identical or 
similar to Spanish corporate income tax in the tax period in which the income 
being distributed or shared was obtained. 


This requirement will be deemed to be fulfilled where the investee is resident in a 
country with which Spain has entered into a tax treaty, which applies to it and 
contains an exchange of information clause. 
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(c) The income being distributed or shared must come from the performance of 
business activities abroad.


Most Spanish companies with investments in Brazil that had been using IoNE payments 
considered that they fulfilled the above requirements to apply the participation 
exemption regime. Many of these companies, which include large listed Spanish 
multinationals, have been audited in recent years and this matter was not challenged by 
the auditors. 


The Spanish tax authorities appear to have had a recent change of opinion, however: the 
TEAC (the Spanish Central Economic-Administrative Court6), in a decision rendered on 
April 13 2011, confirmed the first tax audit report we have heard of that takes the view 
that the participation exemption does not apply to IoNE (although there is an option, in 
certain cases, to deduct withholding taxes). The reasons underlying the views of both 
the auditors and the TEAC are listed below:


1. The IoNE payments are characterized as interest, not as dividends:


a. To determine how to characterize IoNE for the purpose of applying the 
domestic participation exemption regime, the TEAC examined the tax treaty 
signed by Spain and Brazil. The TEAC held that IoNE falls within the 
definition of interest contained in article 11 of the Spain-Brazil tax treaty, 
which in its definition of interest refers to the domestic tax legislation of the 
source country in relation to any other income (“other income assimilated to 
income from money lent by the taxation law of the Contracting State in which 
the interest arises”).


b. The TEAC analyzed Brazilian tax law and concluded that it treats IoNE as tax 
deductible interest, even though it recognizes that from a corporate and 
accounting law perspective, IoNE is considered as a dividend and derives from 
an investment in capital stock. 


c. As a result, the TEAC held that this characterization for the purposes of 
Brazilian tax law defined and conditioned the characterization of IoNE as 
interest both for the purposes of applying the tax treaty and for the purposes of 
the treatment required for them under Spanish tax law at the recipient. 


2. Additionally, the TEAC considered that no double taxation arises: in view of the 
characterization for tax purposes of IoNE as interest, the TEAC held that the 
international double taxation triggering the domestic participation exemption regime 
will never take place since by being deductible, IoNE gave rise to zero tax in Brazil. 


                                                          


6 An institution belonging to the Spanish Administration that entertains administrative claims against the 
decisions by the tax authorities themselves before the decision is submitted for judicial review.
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We have no difference of opinion as to the difficulty involved in characterizing IoNE. 
We cannot, however, share either the conclusion reached by the TEAC, or, basically, 
the arguments underlying that conclusion, particularly for the following reasons:


1. Firstly, the TEAC has interpreted Spanish domestic law in light of the provisions in 
the tax treaty. As mentioned above, the TEAC took the characterization of income 
for the purposes of Brazilian domestic law (to which the tax treaty is supposed to 
make a referral) and extended it for the purposes of applying both the tax treaty and 
Spanish domestic law.


We cannot lose sight here that the tax treaty’s role is confined to distributing the 
power to levy taxes between the states, without depriving domestic laws of their 
enforceability in their respective spheres of application. We could take this 
discussion further, but suffice it to say, by way of conclusion and as the Spanish tax 
authorities themselves have acknowledged on several occasions, that the 
characterization of an item of income on the basis of a tax treaty is only for the 
purposes of applying that tax treaty, which will determine which state has the 
power to levy tax on that income, but, beyond that step of determining which state 
has the power to tax the income, it will be the legislation of the state to which the 
income has been assigned that will determine how it is to be characterized and 
taxed. 


It serves to bring to mind a long list of judgments7 in which the Spanish Supreme 
Court has overturned the referral to foreign law for the characterization or 
definition of some of the elements of the tax obligation.


Also worth recalling is the view taken by the Economic Administrative Court of 
Nüremberg (Germany) in its decision of December 14, 2010, on a very similar –if 
not identical- dispute to the one we are analyzing. In that decision, regarding the 
receipt of IoNE payments from Brazil by a German resident shareholder, the court 
concluded, contrary to the opinion of the German tax authorities, that (i) the IoNE
payments had to be treated as shares in profits for the purposes of the domestic 
exemption regime, “as they originate from the corporate relationship and are only 
received by shareholders” and (ii) Germany, as the country of residence of the 
recipient of the income, must make an independent characterization of the income 
based on its own domestic law, on which neither the characterization nor the 
treatment of the IoNE payments (ability to deduct them and withholding tax at 
source) for the purposes of Brazilian domestic law have any bearing.


We cannot fail to mention here that the TEAC’s reasoning, which makes the 
characterization of an item of income of a Spanish taxpayer depend, regarding the 
taxable event and tax base, on the parliamentary activity of another country (Brazil, 


                                                          


7 Judgments of June 25, 2004, May 5, 2008, and November 16, 2009 for example.
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in this case) and even on the interpretation by its tax authorities, could harbor a 
direct infringement of the principles of the right to have tax matters determined by 
the law, as contained in the Spanish General Taxation Law, of legal certainty and of 
the right to due process of law, all appearing in the Spanish Constitution.


Having said that, we believe IoNE must be characterized independently from the 
standpoint of the tax law that is being applied, namely the participation exemption
regime mentioned above, which places no obstacles to characterizing IoNE as a 
dividend for these purposes. 


2. Secondly, and as an additional point, although this analysis is not necessary, IoNE
falls neatly within the definition of dividends in article 10.4 of the Spain-Brazil tax 
treaty, which implies that the characterization by the Brazilian tax authorities may 
not be correct from a Spanish perspective. According to that article, the term 
“dividends” includes income from shares and from other rights that allow a share in 
profits, other than debt claims. Given that, under Brazilian corporate and 
accounting law, and as the TEAC itself has recognized, IoNE is treated as a share in
profits, we fail to see any technical reason why they should not fall within the 
definition of dividends in the Brazil-Spain tax treaty.


3. Thirdly, on the subject of double taxation, it should be recalled that the Spanish 
domestic legislation mentioned above contains an irrebuttable presumption, as it 
provides in relation to the requirement regarding the foreign taxation of the income 
that is being distributed (i.e. the first tax), that it will be considered to have taken 
place when the investee is resident in a country with which Spain has signed a tax 
treaty, which is applicable to it and which contains an exchange of information 
clause. 


In the case we are analyzing, that requirement is fulfilled and therefore any further 
requirement in relation to double taxation, such as that mentioned in this case by 
the TEAC, is not imposed by the legislation in force, is unnecessary, and falls 
outside the scope of its powers under the laws governing its conduct.


We believe the arguments outlined above are strong enough to prompt an adjustment to 
the Spanish TEAC’s view in the event of a claim to the National Appellate Court, which 
would be the court responsible for deciding on an appeal of this type. 


3. Potential practical implications


As we have already mentioned, from a Brazilian perspective, the payment of IoNE
could be a very attractive option, especially if the country of residence of the investor 
characterizes IoNE as dividends / shares in profits and a participation exemption regime 
applies to that type of income.
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Despite the above, from the Spanish perspective, the TEAC’s view could, depending on 
various factors and scenarios, and whether it is ultimately confirmed, have an impact on 
the financial structures of Spanish (and international investments channeled through 
Spain) investments in Brazil.


As we have said, however, we believe there are strong arguments against the TEAC’s 
reasoning, and therefore in our view it is still early days to analyze its final implications. 


One thing we can say is that among the potential effects that future acceptance of the 
TEAC’s reasoning could have, the one that gives the greatest cause for concern would 
be an acceptance of no independence of the Spanish tax and legal system to characterize 
income from a non Spanish source, which could be translated, as in the case under 
analysis, into a type of “importation” of elements of the tax obligation from other 
jurisdictions that would override Spain’s own, which, we must not forget, arise from the 
legislative power conferred by the Spanish people on their parliament. 


That said, it should be noted that, if according to the abovementioned decision, IoNE is 
characterized as interest for Spanish domestic tax purposes, the matching credit at a 
20% rate stated in article 23.2 of the tax treaty for interest would still be applicable to 
the income obtained by the Spanish investor. This means that, whatever the actual 
withholding rate in Brazil, the credit in Spain would always be granted as if 20% tax 
had been levied, therefore this instrument may still be more advantageous than simply 
paying dividends.
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